
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NOS. E909055 & D615473

JIMMY BROUGHTON, EMPLOYEE              CLAIMANT

IDEAL CONSTRUCTION CO., INC., EMPLOYER    RESPONDENT #1

BITUMINOUS FIRE & MARINE INS. CO., CARRIER    RESPONDENT #1

SECOND INJURY FUND    RESPONDENT #2

OPINION FILED SEPTEMBER 2, 2003

Before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, in Little Rock, Pulaski
County, Arkansas.

Claimant represented by the HONORABLE GENE E. McKISSIC, Attorney at Law, Pine Bluff,
Arkansas.

Respondents #1 represented by the HONORABLE RANDY P. MURPHY, Attorney at Law,
Little Rock, Arkansas.

Respondent #2 represented by the HONORABLE JUDY RUDD, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

Following a hearing on the issues of compensability, permanent physical impairment,

wage loss, and second injury fund liability, and prior to a ruling, the parties reached a tentative

settlement.  A Joint Petition was drafted and a hearing scheduled.  Prior to the scheduled hearing

claimant died.  The illness from which claimant died was not related to the claimed work-related

injury.

Following the death of the claimant, a motion was filed by the widow of the claimant to

proceed with the hearing for approval of the Joint Petition.  Claimant asserts that the Joint

Petition is subject to approval by the Arkansas Workers’ Compensation Commission, and that
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failure to do so would be a violation of her constitutional rights of due process and equal

protection.  Respondents take the position that the claimant’s widow has no interest entitled to

protection in this claim, and  that as the widow of an injured employee who died of unrelated

causes prior to the execution of a proposed Joint Petition, she cannot enforce the proposed Joint

Petition.

The parties have agreed to submit these issues for a ruling based upon the filings. 

Comprising the record on which the ruling is rendered is the Motion For Approval Of Joint

Petition Agreement, filed by the claimant with the Commission on January 30, 2003; the

Response to Claimant’s Motion filed by Respondents #1 on February 21, 2003; Respondent #2

Response to Claimant’s Motion, filed February 28, 2003; Claimant’s Brief In Support of Motion,

filed May 30, 2003; the Brief of Respondents #1, filed June 13, 2003; and the Brief of

Respondent #2, filed June 6, 2003.

DISCUSSION

On July 20, 1999, Jimmy Broughton, the claimant, was an employee of Ideal

Construction, herein after designated Respondents #1, and was discharging employment duties

for same at a construction site located in Fordyce, Dallas County, Arkansas.  Claimant asserted

that he sustained an injury arising out of and in the course of his employment.  

Respondents #1 initially paid workers compensation benefits, indemnity and medical,

relative the July 20, 1999, claim.  Later, Respondents #1 ceased payment of benefits and

controverted the compensability of the claim.

On January 17, 1991, claimant had previously suffered a head injury in the employment

of a different employer, for which he had been assigned a 15% permanent impairment to the
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body as a whole.  The afore claim was settled or resolved by joint petition.  Because of the prior

injury, the Second Injury Fund, herein designated Respondent #2, was joined a party to the

present claim.

On June 27, 2002, a hearing was conducted before the Arkansas Workers’ Compensation

Commission, in Fordyce, Dallas County, Arkansas, on the issues as outlined above.  Subsequent

to the hearing, while under submission, the parties reached a tentative settlement in the claim.  In

a August 19, 2002, Joint Petition Hearing Notice, a hearing before the Arkansas Workers’

Compensation Commission was scheduled for August 30, 2002, in Little Rock, Arkansas.  On or

about  August 26, 2002, claimant died from causes unrelated to the claimed injury.

In her Motion For Approval Of Joint Petition Agreement, movant  acknowledged that

claimant’s death was not related to the claimed injury.  Claimant argues that had the death

occurred within the course and scope of employment, survivors would have a statutory right to

workers’ compensation benefits as a result of same.  Movant argues that there exist no vital stat

interest or rational reason to treat differently the survivors of employees injured in the course and

scope of their employment solely of the basis that one dies of work related injuries and the other

dies from non-work related illness or injury.  Claimant argues that it is a violation of public

policy to deny approval of the Joint Petition, as public policy favors both families and settlement

of disputed claims.

Claimant also argues that there is no vital state interest which would be adversely

impacted by approval of the  proposed Joint Petition in the instance where the claimant dies prior

to Commission approval of such Joint Petition.  In that regard, claimant notes that the settlement

agreement was reached among the parties, and such agreement should be treated as a binding
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contract.  Claimant asserts that the Joint Petition should only be denied after a full hearing to

determine whether such settlement would be against the best interest of claimant or his survivors. 

Claimant argues that the Joint Petition should not be summarily dismissed solely on the basis of a

claimant’s untimely death.

Respondents #1, argue in response to the claimant’s motion, that Rule 19 of the Rules of

the Arkansas Workers’ Compensation Commission requires  the claimant to appear and testify at

a Joint Petition hearing; that the claimant’s widow cannot appear on his behalf; and , therefore, a

hearing to approve the Joint Petition is no longer possible.

Respondents #1 further argue, pursuant to Ark. Code Ann. §11-9-704 (e) (1), approval of

the Joint Petition would not be appropriate even if the Commission was able to hear the petition. 

The afore provision, provides in pertinent part:

No compensation for disability of an injured employee
shall be payable for any period beyond his death.

Respondents #1 assert that upon the claimant’s death, they would no longer be required to pay

workers’ compensation benefits had such benefits been awarded after a hearing regarding the

evidence in this matter.  Respondents #1 cite the Arkansas Court of Appeals’ ruling in Odom v.

Tosco Corp. 12 Ark. App. 196, 672 S.W.2d 915 (1984), as supportive this argument.  In Odom

the court found that the settlement agreement was not effective prior to approval.  Finally,

Respondents #1 maintain that the claimant’s entitlement to a hearing to approve the proposed

Joint Petition ended with the death of the claimant.

Respondent #2 maintains that the denial of claimant’s proposed Joint Petition is governed

by previous rulings of the Arkansas Court of Appeals, Quinn v. Webb Wheel, 52 Ark. App. 208,
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915 S.W.2d 740 (1996), and Odom v. Tosco Corp., 12 Ark. App. 196, 672 S.W.2d 915 (1984). 

Respondent #2 further argues that petitioner as the widow of an injured worker who died of an

unrelated cause has no rights or standing under the Arkansas Constitution (Ark. Const. Art. 5

§32) or the Arkansas Workers’s Compensation Act.  Accordingly, Respondent #2 asserts, the

petitioner has no constitutional rights to protect under either the Arkansas or United States

Constitutions.

Relative to the petitioner’s argue that failure to approve the proposed Joint Petition is a

violation of public policy, Respondent #2 asserts that the motion fails to cite any authority for the

alleged public policy consideration.  Respondent #2 argues that both Article 5, §32 of the

Arkansas Constitution and Ark. Code Ann. §11-9-101 limit the public policy considerations in

workers’ compensation cases to the injured worker, and in cases of death, to the worker’s family

members.

Respondent #2 notes  that in the instant claim, the claimant did not sign the proposed

Joint Petition, and as such the same may not be treated as a binding contract as between the

parties as advocated by petitioner.  Respondent #2 acknowledges that while it may have been the

intent of the parties to settle the claim by Joint Petition, the intent was never finalized as

evidenced by the absent of the claimant’s signature during his lifetime.  The evidence reflects

that none of the parties in interest signed the proposed Joint Petition document prior to the

claimant’s death.

Respondent #2 argues that the intent to settle a workers’ compensation claim is not

enough, without conducting a hearing, citing Ark. Code Ann. §11-9-805 (a) and Georgia Pacific

Corp., v. Norsworthy, 244 Ark. 399, 425 S.W. 2d 320 (1968).  Respondent #2 notes that the
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hearing is conducted to ensure the Joint Petition is in the claimant’s best interest.

As noted above, in addition to the motion of the claimant, and the responses of

respondents thereto, the parties have submitted briefs in support of their arguments.  From all the

evidence, I make the following:

FINDINGS

1.  The Arkansas Workers Compensation Commission has jurisdiction of these claims.

2.  On July 20, 1999, the employment relationship existed between the claimant and

respondents #1, at which time claimant reported a work-related injury.

3.  Respondents #1 denied the compensability of the July 20, 1999, claimed injury of the

claimant.  Respondents #1 joined Respondent #2 as a party to claim based on the fact that

claimant had suffered a prior injury for which he was assessed some degree of permanent

physical impairment.

4.  Subsequent to a hearing on compensability, and prior to a ruling on same, the parties

reached a tentative settlement of the claim, and prepared a proposed Joint Petition encompassing

terms of the settlement.  On August 26, 2002, the claimant died from causes unrelated to the

claimed July 20, 1999, injury. 

5.  A hearing was not conducted before the Arkansas Workers’ Compensation

Commission on the proposed Joint Petition prior to the death of the claimant.  Ark. Code Ann.

§11-9-805, and Commission Rule 19, mandates that a hearing be conducted before the Arkansas

Workers’ Compensation Commission before approval of a Joint Petition can be had, and its

terms enforceable.

6.  Claimant’s death of August 26, 2002, was unrelated to his claimed injury of July 20,
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1999, over which the Arkansas Workers’ Compensation Commission had jurisdiction.  At the

time of the claimant’s August 26, 2002, death, compensability of the July 20, 1999, claim had not

been established.  Ark. Code Ann. §11-9-102 (6) defines death to mean only death resulting from

a compensable injury. 

7.  Petitioner is the widow of claimant.  At the time of claimant’s August 26, 2002, death,

compensability of the July 20, 1999, claim had not been establish.  Claimant’s death was

unrelated to July 20, 1999, claim.  Petitioner does not have standing under the Arkansas

Constitution (Ark. Const. Art. 5 §32) or the Arkansas Workers’ Compensation Act.

CONCLUSIONS

Before the Commission is a Petition For Approval Of  Joint Petition Agreement, filed by

the widow of Jimmy Broughton, the claimant in the above-referenced claim.  The parties had

proceeded to a hearing on the compensability of the claimant’s July 20, 1999, claimed injury,

and, prior to a ruling on the issue, reached a tentative settlement.  Prior to execution of the

proposed Joint Petition and a hearing before the Arkansas Workers’ Compensation Commission,

pursuant to Ark. Code Ann. §11-9-805, claimant died of unrelated causes.

Petitioner asserts that the issue of compensability was rendered moot by the Joint Petition

agreement of the parties.  Petitioner argues that her rights should flow from the rights of the

claimant.  

Ark. Code Ann. §11-9-805, provides, in pertinent part:

(a) Upon petition filed by the employer or carrier and the 
injured employee, requesting that a final settlement be had
between the parties, the Workers’ Compensation Commission
shall hear the petition and take such testimony and make such
investigation as may be necessary to determine whether a final
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settlement should be had.

The Arkansas Court of Appeals, in Odom v. Tosco Corp., 12 Ark. App. 196, 672 S.W. 2d 915

(1984), ruled that the settlement reached by the deceased claimant and the respondents was not

effective because a joint petition hearing had not been conducted, and the petition approved by

the Commission prior to the death of the claimant. 

In the instant matter, petitioner would have the Commission conduct a hearing on the

proposed Joint Petition to determine if the same is in the best of the claimant.  Since claimant

died from causes unrelated to the claimed July 20, 1999, injury, conducting the hearing desired

by Petitioner would be an exercise in futility, at best.  Petitioner, while the widow of the

claimant, is not the widow by virtue of claimant’s death resulting from a compensable injury. 

Compensability had not been established in the instant claim prior to the death of claimant.  

Pursuant to the Arkansas Constitution and the Workers’ Compensation Act, (Ark. Const. Art. 5

§32; and Ark. Code Ann. §11-9-102 et seq.) Petitioner lack standing to pursue the present cause.

Petitioner’s arguments with respect to constitutional deprivation of due process and equal

protection rights are not persuasive.  In Ester v. National Home Ctrs., Inc., 335 Ark. 356, 981 S.

W. 2d 91, the Arkansas Supreme Court, again noted the standard of review in constitutional

challenges to Arkansas legislation.  Specifically, the court observed that all statutes are presumed

constitutional, and resolution of all doubts are in favor of constitutionally.  Any party challenging

a statute’s constitutionally has the burden of proving that the act lacks a rational relationship to a

legitimate objective of the legislature under any reasonably conceivable set of facts.  Petitioner

has failed in this regard.  Petitioner’s argument with respect to public policy likewise fails.

Petitioner’s Motion For Approval of Joint Petition Agreement, is respectfully denied. 
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The present claim is governed pursuant to the appellate court’s ruling in Odom, supra.  

IT IS SO ORDERED.

                                                                                           ________________________________
                ANDREW L. BLOOD, 
             Administrative Law Judge

 


